persuade some people that reproductive health legislation that affects female adolescents deserves the highest level of scrutiny, and that scrutiny should not be limited to parental consent or notification statutes that target adolescents. All of our reproductive health policies dramatically affect female adolescents, irrespective of whether the legislature focused on adolescents when it enacted the legislation.
I. INTRODUCTION
The purpose of this Essay is to bring an "anti-essentialist" and "reproductive health" perspective to the public policy debate concerning pregnancy-related regulations, including, but not limited to, abortion regulations. It will attempt to create a gender-based equal protection framework that is attentive to the ways in which U.S. reproductive health policies impact on one particular subgroup of women--adolescents.
My desire to describe the possibilities within contemporary equal protection doctrine is, in part, a personal desire to respond to some of my critics. In previous articles, I have suggested that we need to turn to equal protection arguments to make persuasive pro-choice arguments rather than privacy arguments [FN1] to gain the higher moral ground on the *325 abortion issue. I have been criticized for not fully sketching out that equal protection framework.
[FN2] This Essay will respond to those criticisms by showing how feminists can make a persuasive equal protection argument concerning reproductive issues that is respectful of life in all of its various forms.
In this Introduction, Part I, I define what I mean by an "anti-essentialist" and "reproductive health perspective" and briefly discuss how these perspectives would enhance the discussion of pregnancy-related regulations. In Part II, I summarize the magnitude of the problem of unintended pregnancies and early childbirth in the United States, focusing on female adolescents. Because I do not believe it is possible to talk readily about the problem of unintended pregnancies as if it is experienced by all women in the same way, I focus my attention on one sub-class of women--adolescents. And because I realize that even the women in this sub-class do not form a monolithic unit, I try to describe how their lives are affected by the variables of race and class. I then examine how our social and legislative policies respond to reproductive health issues by discussing: (1) contraception and sex education; (2) prenatal care; (3) abortion; and (4) adoption. I argue that, at each stage, our social policies act coercively on the lives of adolescent females in a way that is detrimental to their health, as well as the health of their fetus and future children. Based on this empirical discussion, I then conclude that our legislatures have consistently demonstrated an appalling disrespect for the value of the lives of pregnant adolescent females. I argue that this evidence demonstrates how important it is for the courts to examine reproductive health legislative policies with the utmost scrutiny to insure that we protect the health and well-being of adolescent females who often do not have the power to vote to influence political decisions.
In Part III of this Essay, I apply the previous discussion to law by describing my proposed equal protection framework for challenging reproductive health policies that hurt female adolescents. One issue in the constitutional debate over abortion has been a controversy concerning *326 the appropriate level of scrutiny that the court should apply in assessing the constitutionality of these kinds of legislative policies. The Supreme Court appears to be moving toward a heightened rationality standard, under privacy doctrine, that is less rigorous than the standard used in Roe v. Wade [FN3] and that is also less rigorous than the standard employed under equal protection analysis for sex-based classifications.
[FN4] I hope that this Essay will help In addition, a reproductive health perspective can provide substantial insight into the real nature of the problem of adolescent pregnancy. The emerging discussion of the "problem of teenage pregnancy" assumes that the underlying problems are the pregnancy and the young age at which it occurs.
[FN18] However, the pregnancy becomes problematic because of the inadequate social resources devoted to facilitating the pregnancy. In addition, youth is not necessarily the problem for all subgroups of women. For example, the negative socioeconomic consequences of child-birth are problematic for Hispanic women, on average, irrespective of the age that they give birth.
[FN19] The underlying problem may be class-based, rather than determined by age or race, meaning that we need to spend dollars to alleviate the conditions of poverty rather than blame adolescents for engaging in sexual activity, or African-American or Hispanic women for having too many children. The antiessentialism critique reminds us not to assume that the essential factors that determine problematic *330 pregnancies and childcare responsibilities are age or race; it suggests that we examine other variables to understand fully why certain subgroups of women face more serious negative consequences from pregnancies.
Finally, a reproductive health perspective can provide a useful distinction between the supposed problems of adolescent pregnancy and adolescent sexual activity. Some commentators assume that the "teenage pregnancy" problem is related to the "problem of teenage sexual activity." [FN20] But sexual activity, in itself, is not necessarily a problem. The problem is the lack of access to and use of effective contraceptives during sexual activity that creates unintended pregnancy and early childbirth, and inadequate prenatal care that makes the pregnancies harmful to the pregnant woman and fetus. Only as a consequence of our failure in these other areas of reproductive health does abortion become a problem. Somehow, the public debate always seems to focus on the wrong variables.
Nonetheless, I do not want to suggest that the reproductive health literature is unproblematic. This literature is accustomed to placing people into categories--Hispanic, African-American, poor, female, etc. These categories themselves are riddled with assumptions. How do we define who is "African-American?" How poor is "poor?" In addition, this literature selects only certain categories to examine. For example, I was able to find substantial amounts of literature on African-American women, some literature on Hispanic women, and virtually no literature on other racial subgroups. Very little literature discusses the special problems faced by adolescent women who are handicapped, lesbian, [FN21] or victims of incest. The importance of 1991 DUKELJ 324 FOR EDUCATIONAL USE ONLY Page 3 1991 Duke L.J. 324 (Cite as: 1991 Duke L.J. 324) being able to define which categories *331 are important then gets emphasized in later research, such as mine, which builds on those primary sources. [FN22] In the analysis that follows, I try to document quantitatively and qualitatively the various ways that pregnancies disadvantage the lives of adolescents and their children. This data should support Justice Stevens' concurrence (joined by Justice Brennan) in Hodgson in which he concluded that, on the facts presented, it was constitutionally impermissible for a state to promote childbirth over abortion for adolescents. [FN23] In addition, I show how U.S. reproductive health policy, ranging from sex education to abortion to adoption, systematically compounds rather than relieves these problems. This entire picture, I believe, should be used to persuade courts to examine U.S. family planning policy with the utmost scrutiny in terms of its impact on female adolescents.
II. THE MAGNITUDE OF THE PROBLEM OF UNINTENDED PREGNANCIES AND EARLY CHILDBIRTH A. Introduction
"One out of every ten women 15-19 years old becomes pregnant each year in the United States, a proportion that has changed little in the last fifteen years." [FN24] It was estimated in 1981 that more than five million women fifteen to nineteen years old were at risk of unintended pregnancy. [FN25] Although forty-three percent of unintended pregnancies occur among women using contraceptives, [FN26] three-fourths of all unintended adolescent pregnancies occur to those who do not practice contraception. [FN27] *332 The U.S. teenage birthrate is much higher than that of other developed countries, with the maximum relative difference occurring for adolescents under the age of fifteen. Moreover, this disparity continues to grow. [FN28] Since 1973, although the proportion of wanted births has risen for women age twenty-five to thirty-nine, the proportion of births that were considered "mistimed" for never-married adolescents increased by thirty-seven percent. [FN29] Unwanted [FN30] childbearing is more common among unmarried African-Americans than among their white counterparts (thirty percent versus eighteen percent), but varies little among unmarried African-American women according to the mother's current age. By contrast, the rate of unwanted childbearing among single white women is almost cut in half after the age of twenty-four. White and African-American women appear to be similarly situated after age thirty-three with respect to unwanted childbirth, but quite dissimilarly situated under age twenty-four. [FN31] Statistics for Hispanics are often not reported separately. However, one study indicated that in 1985, about 39,000 Hispanics age fifteen to nineteen obtained abortions, for an abortion rate of fifty per 1000 births. "The abortion rate was about thirtytwo percent higher than the abortion rate for whites of the same age, but almost thirty percent lower than that of nonwhites." [FN32] Hispanics age fifteen to nineteen had approximately 65,000 births in 1985 for a birthrate of eighty-five per 1000, which was close to the non-white rate of ninety. [FN33] In other words, Hispanic women, age fifteen to nineteen, are about as likely as non-white women to give birth but less likely to have an abortion.
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In 1979, forty-seven percent of white metropolitan women age fifteen to nineteen were sexually active, as were sixtysix percent of their African-American counterparts. [FN34] Although African-American adolescents are more likely to be sexually active than white adolescents, they also are less likely to use contraceptives. Forty percent of African-American adolescents, as contrasted with twenty-four percent of whites, reported never having used a contraceptive during intercourse. [FN35] These statistics yield the not-surprising result that, in 1979, thirty percent of African-American teenage women in metropolitan areas had had a premarital pregnancy, as compared to fourteen percent of whites.
In understanding these statistics, however, it is important to control for social class. Within the group of African-American teenage women, for example, dramatic differences in contraceptive use exist depending upon social class. One study found that forty-four percent of African-American teenage women who were of high social class, had intact families, and resided in a non-ghetto neighborhood, used a contraceptive at first intercourse, as compared with only twelve percent of those who were of low social class, did not have intact families, and resided in a ghetto neighborhood. [FN36] The statistics for these "higher class" African-American women appear to be similar to a comparable group of white women, thus demonstrating the importance of social class and race in understanding the problem of adolescent pregnancy. This finding about contraceptive use at first intercourse is important because other studies demonstrate that those who use contraceptives at first intercourse are more consistent users thereafter. [FN37] Thus, the problem of unintended pregnancies is dramatic for all groups of adolescents. Thirty percent of unmarried, AfricanAmerican adolescents who live in metropolitan areas face an unintended pregnancy, as do fourteen percent of similarly situated white adolescents. Each year, more than five million sexually-active female adolescents face a possible unintended pregnancy, which is compounded by the fact that three-fourths of them do not practice contraception. One million of them become pregnant each year, with 470,000 giving birth to a child. [FN38] These statistics demonstrate that the phenomenon of large numbers of unwanted births is primarily class based. Poor, adolescent women do not *334 have the opportunity to choose the conditions under which they become pregnant to the same extent as middle-class women.
Because the problem of unwanted pregnancies is a class-based problem, which disproportionately affects female adolescents, the expenditure of public funds targeted at adolescents could make a real difference in the lives of women. Nevertheless, as I discuss, we have an entirely ineffective public program for limiting unwanted adolescent pregnancies. In fact, our public policy encourages childbirth over contraception or abortion; we facilitate the problem rather than solve it.
B. Consequences of Early Childbirth for the Mother
To understand the magnitude of the problem of unintended pregnancies for adolescents, we need to understand the impact on the physical health of the mother, as well as the socioeconomic consequences stemming from early childbirth. Female adolescents face substantial negative consequences from early childbirth, although the source of these problems may often be socioeconomic rather than age-related. Early childbirth, in itself, need not cause negative physical and socioeconomic consequences. It does, however, because adolescent mothers are disproportionately poor. In addition, they often are without effective assistance from state-funded or other health care providers during their pregnancies and after their children are born.
1. Physical Health. " [A] dolescent mothers between the ages of fifteen and nineteen years are twice as likely to die from hemorrhage and miscarriage than mothers over twenty years of age." [FN39] The maternal mortality and morbidity rate is sixty percent higher for this group than for older women. [FN40] Adolescent mothers are "23 percent more likely to experience a premature birth with complications such as anemia, prolonged labor and nutritional deficiency," and ninety-two percent more likely to experience anemia than older mothers. [FN41] The risk of health *335 problems and medical complications are even higher for African-American adolescents because of the inequitable distribution of resources in society. [FN42] Socioeconomic factors, rather than age, seem to contribute substantially to adverse health consequences from teenage pregnancy. [FN43] Recent research in the United States has shown that many of the adverse health consequences of adolescent childbearing documented by earlier studies were overstated because of a lack of adequate controls for socioeconomic status. [FN44] Several studies suggest that pregnancy outcomes among adolescents who receive good prenatal care are no different from, or are better than, those of older women. [FN45] Thus, the underlying problem is one of poverty. As we will see, our Medicaid policies do little to assist women and their children during pregnancy.
In countries where adverse health consequences were not found for adolescents, an excellent prenatal care system was in place. [FN46] Thus, it is not the age or race of the adolescents that cause their pregnancy to coincide with adverse health con- sequences, but it is the lack of access to adequate prenatal care that causes these adverse health consequences. In fact, some authors seem to believe that adolescents would have healthier pregnancies than older women if they received adequate prenatal care. [FN47] 2. Education. Education is a very important variable because it strongly correlates with socioeconomic status.
[FN48] Because no literature that I have been able to find actually traces the relative earning power of *336 pregnant and nonpregnant adolescents, the literature on educational attainment comes closest to predicting the earning power of pregnant adolescents versus nonpregnant adolescents.
High school graduation rates are affected markedly for women age twenty-one to twenty-nine, by age at first birth. As of 1986, African-American women who delay their first birth until age twenty have a better than ninety-two percent chance of graduating from high school. [FN49] By contrast, African-American women who have their first child under the age of seventeen have only a sixty percent chance of high school graduation, and African-American women who have their first birth at the age of eighteen to nineteen have only a seventy-five percent chance of high school graduation. [FN50] For white women the statistics are comparable, except that white women who have their first child under the age of seventeen have only a fiftyfour percent chance of high school graduation. [FN51] Thus, both African-American and white women who bear children while under the age of twenty have a significantly greater chance of not graduating from high school than women who delay childbirth until after age twenty.
Another study found that in 1983, ninety-five percent of white women, ninety-three percent of African-American women, and eighty-seven percent of Hispanic women who had not borne children had received a high school diploma or GED certificate. [FN52] For African-American and white women, roughly sixty percent of them completed high school if they had a child within seven months after leaving school. [FN53] Hispanic women, however, had only a thirty-three percent chance of completing school if they conceived a child while in high school but gave birth after leaving school, and had a fifty-nine percent chance of completing high school if they both conceived and gave birth before leaving school. [FN54] The latter statistic is about ten percentage points lower than the comparable group of African-American and white women; however, the former statistic is more than twenty percentage points lower than the comparable group of African-American and white women. Thus, early childbearing has a dramatic influence in the educational lives of Hispanic women, and a very significant influence in the educational lives of white and African-American women.
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Although the impact of early childbearing may be more significant for Hispanic women than for African-American or white women, it is interesting to note that Hispanic women are much less likely to bear children before leaving school than are African-American women. Nineteen percent of African-American women gave birth before leaving school in 1983, whereas only seven percent of Hispanic women gave birth before leaving school. [FN55] (The figure for white women was four percent.) Thus, if we encourage African-American and Hispanic women to use contraception during high school if they are sexually active, their pregnancies more likely will be intentional rather than unwanted or mistimed. The reasons for targeting them are somewhat different. African-American women are at a greater risk of giving birth before leaving school than Hispanic women, but Hispanic women are more likely to face serious consequences when they do give birth before leaving school.
More adolescent mothers are now graduating from high school than ever before. [FN56] However, graduation rates did not increase equally among all racial and socioeconomic groups, and the increases did not occur in the same periods for all groups. [FN57] Ironically, African-American adolescents made the greatest progress in graduating from high school, despite their pregnancy, before federal law made it illegal for schools receiving federal funds to expel students because of pregnancy or childbirth. [FN58] The statistics also make clear that race, rather than socioeconomic status, are important predictors of *338 This evidence suggests that we need to modify our strategy for adolescents to encourage them to stay in school during and after their pregnancies. Federal law that prohibits pregnancy-related discrimination in education does not appear to help African-American adolescents. But it also seems clear that it is inappropriate to focus on early childbirth as the crucial factor in explaining the socioeconomic future of African-American and Hispanic adolescents. Their upward economic mobility appears to be limited irrespective of whether they bear children while they are adolescents; our social policies need to assist their lives more holistically rather than to focus exclusively on early childbearing.
C. Consequences of Early Childbirth to the Child
Children born to adolescents do not fare well. Despite the media's focus on the race and age of mothers affecting the children's health, socioeconomic factors, rather than the age of the mother, seem to be the most important determinant of both prematurity and low birth weight. [FN60] Inadequate prenatal care has been singled out as an important determinant. [FN61] The mother's age affects the long-term future consequences for the child more than her age affects the child's immediate situation. Although studies show association of socioeconomic status with neonatal, postnatal, and sudden infant death, they also show an association of age with the cognitive, social, and economic development of the child. [FN62] The gap between the rates for African-American and white low birth weight (LBW) and very low birth weight (VLBW) infants has been increasing in recent years. The risk for African-American infants, as compared with white infants, of being LBW increased from 2.1 in 1975 to 2.2 in 1985, where it has remained. [FN63] The relative risk of VLBW infants also increased (from 2.6 in 1975 to 2.9 in 1987) for African-American infants as compared with white infants. [FN64] Within each high risk subgroup (unmarried, under twenty years of age, less than twelve years of education, inadequate prenatal care) African-American mothers are twice as likely to have LBW infants and two to three times as likely to have VLBW infants.
[FN65] These statistics are disappointing because LBW is considered to be an important indicator of infant morbidity and mortality. *339 In quantitative terms, one author concluded that almost 20,000 African-American infants who died during the first year of life over the last five years would have lived had their access to health care been equal to that of white infants. [FN66] It is important, however, not to focus entirely on low birth rate as a problem contributing to infant mortality. Recent studies have found that normal and optimal birth-weight babies, born to African-American mothers, have a poorer survival rate than normal and optimal birth-weight babies born to white mothers. [FN67] Thus, even if we succeed in creating social policies that will raise the birth weight of African-American babies, we also need to create social policies that will assist these babies, after birth, when they have achieved normal or optimal birth weights. Interestingly, the variables of early pregnancy and low birht weight are more significant in the lives of white females than African-American females. In other words, as a child or as an adult, the hardships of being African-American are significant even when obvious problems such as low birth weight or early pregnancy have been avoided. An emphasis on the problem of low birth weight may be more reflective of the experience of white women and their children than of African-American women and their children.
Some studies have shown that inadequate or no prenatal care is an important factor in predicting infant mortality. For both African-American and white infants, the risk of mortality is approximately double if prenatal care is absent or if care is not obtained until the third trimester. [FN68] Among Hispanic infants, however, the odds of infant mortality remain quite low, regardless of when prenatal care is obtained. [FN69] This result is puzzling since Hispanics tend to be of low socioeconomic Children born to adolescents are more likely to be involved in accidents during the first five years of life, and more likely to be admitted to a hospital because of accidents and gastrointestinal infections, than are children born to older women. [FN70] This relationship exists after adjustment for the effects of socioeconomic and biological factors. *340 One needs to be careful not to overgeneralize concerning the relationship between maternal age and the well-being of children. One study, conducted entirely on African-American and Hispanic women who had given birth to their first children on the wards of a New York City hospital in 1975, found that there was no relationship between maternal age and the wellbeing of children. [FN71] This study suggests that previous studies may not have appropriately controlled for socioeconomic and racial status. If one controlled for socioeconomic and racial status, age would not be a significant factor in predicting the health of infants--at least for poor Hispanic and African-American women. [FN72] In sum, poverty again seems to be the key factor in explaining the health and well-being of children. By failing to provide effective welfare programs to assure these children basic food, education, and housing, we are helping to perpetuate a gruesome cycle of poverty. Early childbirth is only a problem because of its correlation with poverty; we need to attack the poverty rather than simply the early childbirth.
D. Contraception and Sex Education
One way to avoid the problems of early childbirth is to use contraception to avoid pregnancy. Nevertheless, as compared with other western countries, U.S. social policy is entirely ineffectual in preventing early childbirth for poor adolescents through contraception. In 1978, the United States Congress passed the Adolescent Health, Services, and Pregnancy Prevention and Care Act, [FN73] which promoted the distribution of contraceptives and abortion counseling or referral. In 1981, Congress folded the Adolescent Health Services and Pregnancy Prevention and Care Act into the Maternal and Child Health block grant to the states, and enacted the Adolescent Family Life Act (AFLA).
[FN74] The AFLA is fundamentally different from the 1978 Adolescent Pregnancy Prevention Act in that it supports "chastity" and adoption, but not contraception or abortion. Although the 1978 Act required grantees to offer counseling and referral about abortion, the 1981 Act forbids such counseling or referral. [FN75] *341 The rationale behind this approach is the assumption that sex education and that availability of contraceptives and abortions promotes sexual behavior and unintended pregnancies. [FN76] Proponents consider the message of abstinence to be the most effective way to limit teenage sexual activity and thus unintended pregnancies. However, empirical surveys suggest the opposite. Studies of teenage pregnancy in developed countries show that countries with more liberal attitudes toward talking about sex have the lowest birthrates. [FN77] In addition, one study found that exposure to contraceptive education had no consistent effect on the probability that a woman, who had not previously experienced intercourse, would subsequently initiate intercourse. [FN78] A study of predominantly poor, inner-city African-American adolescents in Baltimore found that a program that combined sex education, counseling, and contraceptive services, with an emphasis on the development of personal responsibility, goal setting, and communication with parents, reduced pregnancy rates substantially and contributed to delaying the onset of sexual activity. [FN79] Thus, increased sex education may actually delay the onset of sexual activity as well as reduce the pregnancy rate. [FN80] The U.S. policy on family planning, as compared to other developed countries, differs in one important respect. In the United States, policy analysts are not sure whether they should advocate the prevention of teenage sexual activity or unwanted teenage pregnancy; in other developed countries, national policy is squarely behind preventing unwanted teenage pregnancy irrespective of the prevalence of sexual activity among adolescents. [FN81] Thus, easily accessible and relatively free contra- ceptives, *342 which are made available in most developed countries and which substantially help to lower the rate of unintended teenage pregnancy, are not part of the U.S. national family planning policy. Due to a lack of sex education or public discussion about contraception, adolescents are more likely to hear about abortion than about how to prevent pregnancy through contraception. [FN82] As one group of commentators has observed, U.S. adolescents "seem to have inherited the worst of all possible worlds regarding their exposure to messages about sex." [FN83] Another important aspect of an effective contraceptive policy would be to have a wide range of inexpensive contraceptive services available to adolescents. American adolescents, however, do not have many services readily available to them. Most adolescents obtain contraceptives (if they obtain them at all) at family planning clinics rather than from private physicians. [FN84] Only seven out of ten clinics, and five out of ten private physicians, accept Medicaid payment for contraceptive services. Thus, poor adolescents may have no affordable way to obtain the contraceptive pill, which is generally considered to be the most appropriate birth control option for adolescent females. In addition, many private physicians will not serve an unmarried minor without parental consent. [FN85] We know the difficulties of parental consent and notification statutes from the abortion cases. If a pregnant teenager feels uncomfortable telling her parents that she is pregnant in order to be able to obtain an abortion, then she would likely also feel uncomfortable in telling her parents that she is sexually active in order to get their Medicaid card to see a doctor for the contraceptive pill.
Even when sex education does exist, it is often not adequate or effective. For example, one study found that of those adolescents who did have sex education, thirty-four percent could not correctly identify the time during the menstrual cycle when conception is most likely to occur. [FN86] In addition, ninety percent of the sex education that schools provide about contraceptives and where to get them occurs after ninth grade, despite evidence that adolescents initiate sexual activity in their *343 early teens. [FN87] Thus, it is not sufficient for sex education to exist; it must be comprehensive both in its coverage and in its audience.
The only good news in the family planning area is that the United States Congress has modified Medicaid so that women who do not meet the income and family structure criteria for cash assistance are eligible for Medicaid as long as they meet certain income criteria. By July 1990, states had to extend Medicaid coverage to infants and pregnant women with incomes up to the federal poverty level, and had the option of covering infants and pregnant women with incomes up to 185% of the poverty level. As of July 1988, forty states have opted to expand their Medicaid programs to cover infants and pregnant women with incomes of 100% of the poverty level. [FN88] It is too soon to assess whether that money is actually reaching poor, pregnant adolescents.
Finally, it is important to recognize that effective sex education programs will not prevent unintended pregnancies as long as only current contraceptive technology is available. For example, fifty-one percent of all abortion patients in a 1987 study reported that they were practicing contraception during the month in which they conceived. [FN89] Of those who had stopped practicing contraception, about fifteen percent had ceased using the pill within one month of becoming pregnant, forty-four percent had ceased using the pill within three months of becoming pregnant. [FN90] These former pill users were probably not using contraceptives because they mistakenly believed that after a woman stops using the pill that she has a several month "grace" period during which she will not become pregnant. [FN91] Only nine percent of women obtaining abortions had had no prior contraceptive experience. [FN92] Thus, it is simply not true that women who have abortions are ignorant of the importance of practicing contraception or unwilling to make an effort to avoid pregnancy. The evidence strongly suggests that women experience problems in successfully using even the most effective methods of contraception. [FN93] Rather than place all the blame on women, it is important to recognize that *344 contraceptive technology itself has inherent limitations which result in many unintended pregnancies. [FN94] In sum, U.S. contraception and sex education policy is entirely ineffective in preventing unintended teenage pregnancy. Our policies send a confused and ineffectual message to adolescents and cause the United States to have the least effective contraception and sex education program in the western world. In addition, we have failed to devote adequate resources to developing safe, cheap, and effective contraceptives. Legislative policy is inept; the poor, pregnant adolescents disproportionately pay the heavy price for this incompetence.
E. Prenatal Care
Another way to avoid some of the negative consequences of early childbirth, especially for the child, is to have available an excellent system of prenatal care. The importance of adequate prenatal care cannot be overstated. Six in ten women, in general, are treated for some pregnancy-related medical problems. [FN95] Three in ten women are reported to have had major complications from pregnancy. [FN96] Women who do not obtain adequate prenatal care are much more likely than those who do to have a low birth-weight baby, to gain too little weight during pregnancy, or to have a premature birth. [FN97] Because nearly half of all women under the age of twenty receive inadequate prenatal care, [FN98] these women are at high risk of having pregnancy-related complications. By not preventing these complications early in the pregnancy, we raise the ultimate cost of the medical complications associated with the pregnancy and place the mother's and child's health at risk.
Despite the importance of effective and accessible prenatal care, it is no more available to poor adolescents after pregnancy than were contraceptives and sex education prior to pregnancy. Although much controversy exists concerning appropriate contraceptive policy, no controversy exists concerning the importance of adequate prenatal care for pregnant women. In 1980, the United States Surgeon General called for an increase, *345 by 1990, of at least ninety percent in the proportion of women in each racial and ethnic group who receive care in the first trimester of pregnancy. [FN99] The United States has made progress in reaching this goal for married, white, adult, non-poor women, but has made no progress in reaching this goal for adolescents of all racial subgroups. In fact, the proportion of non-white women who received first-trimester care between 1980 and 1982 actually declined. [FN100] Some commentators attribute this decline to tightened eligibility for Medicaid coverage and cutbacks in funding of maternal health services for the poor. [FN101] The unavailability of publiclyfunded prenatal care becomes especially troubling when one realizes that 32.1% of the babies born are born into families with a yearly income of 150% or less of the poverty line. [FN102] Not surprisingly, only 65.6% of this group receives firsttrimester pre-natal care as contrasted with about eighty-three percent for the rest of the population. [FN103] Females under the age of eighteen, however, receive the least amount of prenatal care; 48.5% receive first-trimester prenatal care; 12.7% receive third-trimester care only; and some receive no care. [FN104] In addition, the percentage of female adolescents who receive third-trimester only or no care is substantially higher for African-American and Hispanic adolescents than for white adolescents. [FN105] *346 The structure of the federal Medicaid program explains the unavailability of prenatal care for certain groups in society. Eligibility for Medicaid is based on poverty and family structure. As of 1985, only one state, Vermont, had an eligibility level that exceeded the federal poverty level and twenty-three states had income limits that were less than half of the federal poverty level. [FN106] If the new Medicaid rules are successful, [FN107] these figures should improve. In addition, prenatal care, delivery, and postpartum care are not mandated under the Medicaid program. Two states do not cover prescription drugs, five states do not cover clinics (which are a major source of health care for poor women), twenty-seven states do not cover diagnostic services, thirty-one states do not cover screening services such as amniocentesis or ultrasound, and ten states limit the number of outpatient visits below the number recommended for an uncomplicated pregnancy. who will accept Medicaid payment; a 1983 study indicated that only forty-six percent of obstetrician-gynecologists in private practice accept Medicaid for a delivery. [FN111] In sum, our prenatal care policies substantially harm the health and well-being of fetuses, and poor, pregnant, teenage women. Unfortunately, for poor, Hispanic women, escaping their teen years does not make this problem diminish. We have consistently failed to spend sufficient federal money to ensure a minimally healthy life for these women and their children.
F. Abortion
Another way to avoid early childbirth stemming from unwanted pregnancies is to have accessible abortion--especially at the early stages of pregnancy when it is safest. But the Supreme Court has long supported restraints on abortions for adolescents. Moreover, the restrictions *347 approved in Webster v. Reproductive Health Services [FN112] that increased the costs of second trimester abortion and that made abortions unavailable in hospitals on public property will have a dramatic effect on adolescents, because they are disproportionately affected by these measures. Although adolescents manage to have abortions in relatively large numbers, they do so by overcoming substantial burdens that are placed in their way. The consequence is that adolescents have disproportionately late-term abortions, thereby increasing the health risks of the procedure and raising its cost. [FN113] Despite parental consent laws and the unavailability of Medicaid for abortions, about six percent of eighteen to nineteen yearolds had abortions in 1981, the highest rate of any age group. [FN114] Female adolescents are the second most likely group to face a pregnancy, and the most likely group to terminate it by abortion, despite the relative difficulty for many of them to obtain an abortion. [FN115] The rate of abortions per 1000 women was much higher in 1981 for non-white adolescents as compared to white adolescents (59.7 compared with 33.5). However, the ratio of abortions per 100 abortions plus live births was higher for white adolescents than non-white adolescents (41.8 compared with 39.6). These statistics reflect a much higher pregnancy rate in the nonwhite community than the white community. Thus, in absolute terms, non-white adolescents experienced many more abortions and births than white adolescents, and were, overall, less likely to terminate a pregnancy through abortion. Non-white adolescents are therefore in much greater need of all reproductive health services than white adolescents.
Adolescent females are disproportionately likely to have abortions in the second trimester. In 1981, between six and eight percent of the abortions performed on women over the age of twenty-five took place at thirteen or more weeks gestation. [FN116] In the same year for women under the age of twenty, between ten and twenty-three percent of the abortions performed took place at thirteen or more weeks' gestation, with the highest *348 statistic for women under the age of fourteen.
[FN117] There appears to be an inverse, geometric relationship between age and second trimester abortions for women under the age of twenty. Thus, when adolescent females do face unintended pregnancies and decide to have an abortion, they disproportionately face the high health risks of second trimester abortions. [FN118] Our silence about contraception and abortion may cause them to risk their lives and health in order to obtain an abortion.
More recent statistics depict a similar trend, although the overall number of abortions may be declining. In 1984, 1,333,521 legal abortions were performed; five percent more than the number reported for the previous year. [FN119] In 1985, the number decreased to 1,328,570, a reduction of less than one percent. [FN120] The abortion ratio was highest for women under fifteen years of age and second highest for fifteen to nineteen years of age. [FN121] In 1984 and 1985, adolescents had twenty-six percent of all legal abortions. Of the abortions performed at sixteen to twenty weeks gestation, 37.1% were performed on fifteen to nineteen year-olds in 1985, although that group generally comprised only twenty-five percent of all abortions. For abortions past twenty-one weeks, the same trend continues. Of all post-twenty-one-week abortions, 36.7% were performed on fifteen to nineteen year-olds. [FN122] Other than females under the age of fifteen, who have only one percent of all abortions, no other group disproportionately had post-sixteen-week abortions. [FN123] Even women over the age of thirty-five who might discover that their fetus was handicapped late in the pregnancy were most likely to have abortions in the first ten weeks of pregnancy. [FN124] Non-white women also were disproportionately likely to have post-eleven week abortions. For example, although they generally comprised 32.7% of the women having abortions, they comprised 44.7% and 41.3% of the women having sixteen-to-twenty-week and post-twenty-one-week abortions, respectively. [FN125] Abortion mortality statistics show a steady decline since abortion was legalized. In 1972, ninety women died as a result of abortion, with forty-three percent of those deaths (thirty-nine women) dying as a result *349 of an illegal abortion. By contrast, in 1984, eighteen women died as a result of an abortion, eleven of which died from a legally induced abortion, six from a spontaneous abortion. [FN126] All of the previously cited abortion studies indicate how many adolescents procure abortions and mortality rates from abortions. Only one study that I have found, however, analyzes the short-term and long-term consequences for adolescents who procure abortions as compared with pregnant adolescents who bear the child and care for it or relinquish it for adoption. One study sought to determine if the young women (360 African-American teenage women of similar socioeconomic backgrounds who sought pregnancy tests from two Baltimore reproductive health providers) who terminated their pregnancies fared differently than the women who carried their pregnancies to term. [FN127] In terms of educational status, the study found that the women who carried their pregnancies to term attained significantly less education. Interestingly, the difference became more significant over the two year period of the study. [FN128] This negative change in their educational experience was not consistent with their educational expectations, as expressed during interviews. As for economic well-being, the abortion group's economic status improved over the two year period, while at the same time the child bearer's economic well-being deteriorated. Even when the effect of the presence of the baby was removed from the calculation of household income, the abortion group performed significantly better than the child bearing group. [FN129] An investigation of the psychological profiles of the abortion and childbearing groups showed no significant differences; the only significant factor that was found was a relationship between self-esteem and educational expectations. [FN130] Finally, no significant results were found in contraception use or subsequent pregnancy based on whether the women aborted or carried their pregnancies to term. A somewhat higher percentage of the women who had an abortion (76.9% as compared with 68.2%) reported using contraceptives always or most of the time, but a somewhat higher percentage of the women who had an abortion (57.5% as compared with 54.5%) had a subsequent pregnancy within two years of the first pregnancy. [FN131] In interpreting these statistics, however, one has to remember that the women who carried the pregnancy to term *350 were at risk of pregnancy for a much smaller portion of the two years of the study than the women who had abortions.
This study confirms my initial thesis: Pregnancy, in itself, need not be a problem for adolescents. The pregnancy becomes problematic due to the socially created, negative life consequences of carrying the pregnancy to term and the high possibility of another unintended pregnancy, which also may be carried to term. Adolescent women who procure an abortion will, on average, fare better than their peers who bear the child. However, both sets of adolescents remain at high risk of undergoing another unintended pregnancy with subsequent child care responsibilities. By putting substantial obstacles in the path of adolescents who want abortions, we cause them to delay their abortion and thereby undergo significant health risks. In contrast, by facilitating their ability to procure an abortion, we may improve the quality of their lives as well as the lives of their future children.
G. Adoption
Another way to avoid the consequences of early childbirth is to make adoption an easily-available option. Adoption, however, is not considered to be an acceptable alternative by most pregnant women, and especially by pregnant AfricanAmerican or Hispanic women.
1. Frequency of Adoption by Race. Information on adoption is limited [FN132] and the statistics that do exist are difficult to understand. The federal government stopped compiling national adoption statistics in 1975. [FN133] Statistics from the 1980s suggest that despite the public emphasis on the adoptability of all children, adoptions may have declined during the mid-1980s. [FN134] Most of the decline in adoption appears to have taken place among white women. For adoptions of unrelated children, the white rate fell from 1.9% in 1982 to 1.4% in 1987; the rate for African-American women fell from 0.9% in 1982 to 0.8% in 1987; the rate for Hispanic women increased from 0.2% in 1982 to 0.4% in 1987.
[FN135] Although the rate of adoption among Hispanic women is not declining *351 and the African-American level is relatively constant, the absolute numbers of African-American and Hispanic women who adopt unrelated children is much lower than the rate for white women. Because interracial adoptions constitute only about eight percent of all adoptions and those adoptions consist primarily of the adoption of children of races other than African-American or white by white adoptive mothers, [FN136] AfricanAmerican and Hispanic children have a much lower likelihood of being adopted than do white children. In 1987, eighty-seven percent of the mothers who adopted were white, seven percent were African-American, and about two percent were Hispanic. The adoptive mother and child are of the same race 92.4% of the time.
[FN137] Given that the pregnancy rate among African-American and Hispanic women is higher than that among white women, one could infer that adoption is not a viable option, other than with relatives, in the African-American and Hispanic communities. Unfortunately, there are no statistics on the number of unadoptable African-American and Hispanic children.
The women who place their children for adoption are not the most disadvantaged women in society. "Babies born to single white women were much more likely to have been placed for adoption (12 percent) than were those born to single [African-American] women (less than one percent) in 1982." [FN138] Of the white women who did place their child for adoption, they were three times more likely to have had fathers who had some college education than women who kept their babies. [FN139] Single women who had placed their children for adoption were less likely to be receiving public assistance, less likely to be poor, and more likely to have completed high school than were single women who kept their babies. [FN140] Thus, adoption is not a realistic solution to pregnancy for the most disadvantaged, pregnant, single women. [FN141] 2. Consequences of Adoption. The Antiabortion movement considers adoption to be the panacea for the need for abortion. [FN142] Few studies, however, compare the consequences for adolescents based on whether they abort, raise the child themselves, or relinquish the child for *352 adoption. One study has compared these latter two alternatives, but has not compared either of these two groups to women who abort an unintended pregnancy. [FN143] Despite the fact that women who relinquish their children for adoption would seem to face fewer financial, emotional, and child-care demands than those who raise their children, previous studies had suggested that there are significant negative psychological consequences stemming from the relinquishment decision. [FN144] Nevertheless, one recent study found that relinquishers are generally more successful than child rearers in terms of completing vocational training, delaying marriage, avoiding a rapid subsequent pregnancy, working following the birth of the child, and living in a higher income household. [FN145] As compared with adolescents who do not bear a child, however, both relinquishers and child rearers attain lower socioeconomic status. [FN146] These authors were not able to confirm that relinquishers suffer deleterious social or psychological consequences as compared with nonrelinquishers. However, their findings do not provide much evidence as to how relinquishers compare with women who choose abortion.
H. Conclusion
Early childbirth has substantial negative health effects on adolescent mothers, including a higher mortality and morbidity rate than for older women. The cause of these adverse health effects appears to be inadequate prenatal care, because there is no physical reason why women between the ages of fifteen and nineteen should face more difficult pregnancies than older women. Countries that have instituted a successful state-funded prenatal care system have been able to avoid these adverse health consequences.
Early childbirth also impacts substantially on a woman's educational opportunities. African-American and Hispanic women are generally less likely to graduate from high school than white women; early childbirth compounds this problem. Federal policy appears to have assisted white pregnant women to stay in school. However, it appears to *353 have been rather ineffectual in assisting African-American and Hispanic women to stay in school. In monitoring our progress in this area, it is not sufficient to look at the overall statistics for adolescents and be satisfied; we need to examine each subgroup and see that virtually no progress has occurred for African-American and Hispanic adolescents even if the general statistics have improved due to the large numbers of white women.
In addition, early childbirth dramatically impacts on the well-being of the child born. Inadequate prenatal care is a major factor causing both prematurity and low birth weight. Race correlates with low birth weight. The relative risk of low birth weight for African-American children is more than twice as high as for a comparable group of white children, with the difference increasing over time. African-American children, unfortunately, appear to have a disproportionately higher mortality rate even when they have normal birth weights, meaning that we really need to target the health care needs of AfricanAmerican children. In quantitative terms, nearly 20,000 African-American infants died in the first year of life over the last five years who would not have died had their chances for health care been equal to that of white infants. It also appears to be the case that avoiding teenage pregnancies is not going to solve the health problems for African-American children. It appears that the problems of low birth weight and high mortality exist among all African-American children irrespective of the age of their mothers.
Despite the clear need for effective sex education, contraception, availability of abortion, prenatal care, and adoption services, Congress and many of the states do very little to achieve these goals. They continue to promote childbirth by curtailing contraception, sex education, and abortion services for adolescents and by not improving the quality of prenatal care. They speak in the negative--limiting access to certain reproductive health services--but do not take any affirmative steps to encourage real family planning among adolescents. The results are the high rates of unintended teenage pregnancies that have been described above. In the next section, I discuss legal strategies to make Congress and the states act more responsibly with respect to reproductive health issues.
III. EQUAL PROTECTION FRAMEWORK A. Introduction
The previous sections have demonstrated that our reproductive health policies act coercively in the lives of adolescent females in a way that is detrimental to their health and well-being, as well as to the health *354 and well-being of their fetus and future children. In this section, I argue that such appalling disrespect for the lives and well-being of adolescent females and their future offspring violates the equal protection clause. Unfortunately, in recent years the courts have consistently ruled that such actions do not violate either the equal protection or due process clauses.
The recent case of Hodgson v. Minnesota [FN147] highlights the need to protect female adolescents from coercive state policies, as well as the difficulty of obtaining such protection under contemporary legal doctrine. In that case, Minnesota largely succeeded in creating a public policy that favors childbirth over abortion through a two-parent notification requirement with judicial bypass, ignoring entirely the dramatic negative consequences of such a policy on the lives of female ad- olescents and their future offspring. [FN148] The primary interests that the Minnesota claimed to be considering by enacting the law were the interests of the parents of the pregnant adolescent and the family unit comprised of the pregnant adolescent and her parents--Minnesota did not maintain that the adolescent's self-perceived best interests should control. [FN149] Although the federal district court had concluded that one major motivation behind the parental notification statute had been to favor childbirth over abortion, the state did not even attempt to argue in favor of this policy before the Supreme Court because it understood that such a policy choice did not further the well-being of the pregnant adolescent. [FN150] My argument, under the equal protection clause, is that states should be required to *355 consider the impact of their policies on the lives and well-being of pregnant adolescents. They should not be allowed to assert alternative, weak considerations about the supposed well-being of others without first accounting for the impact of their policies on pregnant adolescents (i.e., the people upon whom the law has the most direct and drastic impact). The states should be forced to justify how they could favor coerced childbirth over abortion given the enormous negative implications of that coerced childbirth in the lives of the pregnant woman, the fetus she currently carries, and her present and future offspring.
Although Justice Stevens, speaking for the majority in Hodgson, did conclude that the two-parent notification without judicial bypass was unconstitutional, he did so without serious consideration of the impact of coerced pregnancies on the lives of pregnant adolescents and the children born to them. He simply refuted the state's assertions about the parents' interests being served by the forced two-parent notification procedure. He did not find fault with the state for admittedly not making the well-being of adolescents a prime consideration. Under my proposed analysis, the impact on the pregnant adolescents would be the focus of the analysis under heightened scrutiny rather than a side issue that is easily ignored while "parents rights" (without responsibilities) are discussed. [FN151] As I discuss, this proposed analysis conflicts with several of the Supreme Court's major holdings; I therefore suggest arguments to modify those decisions.
B. Doctrinal Advantages of Equal Protection Doctrine
Traditionally, the courts have used a privacy framework to resolve abortion cases. (That is the framework used in Hodgson.) In Roe v. Wade, [FN152] the Supreme Court found that the right of privacy was "broad enough to encompass a woman's decision whether or not to terminate her pregnancy." [FN153] The Court did not find an absolute right of privacy, but rather held that the right of privacy should be "considered against important state interests in regulation." [FN154] In the fifteen years that followed, *356 the Court applied this framework to invalidate nearly all restrictions against abortion except: (1) Congressional and state limitations on Medicaid that made it very difficult for poor people to obtain government-funded abortions, [FN155] and (2) parental consent and notification statutes that made it difficult for adolescents to preserve their privacy and obtain expeditious abortions. [FN156] Many feminists criticized the Court's privacy approach, because it could not protect the most disadvantaged women from coercive anti-abortion regulations. Concurrently, they have credited the privacy framework as being more rigorous than the intermediate scrutiny standard applied to sex-based equal protection claims. [FN157] In addition, feminist pro-choice litigators have continued to use the privacy approach because of doctrinal problems with the equal protection approach. The Supreme Court has rejected the view that discrimination against pregnant women constitutes per se sex-based intentional discrimination. [FN158] An argument that a pregnancy-related distinction constituted intentional sex-based discrimination would therefore have to meet the difficult standard of proof for intentional discrimination as set forth in Personnel Administrator v. Feeney.
[FN159] In Feeney, the Supreme Court held that the discriminatory purpose test, which applies to facially neutral policies that produce a disparate impact on the basis of gender, requires that the institution "selected or reaffirmed a particular course of action at least in part 'because of,' not merely 'in spite of,' its adverse effects upon an identifiable group." [FN160] This test has proved almost impossible to meet; thus, attempts to meet this standard in cases involving abortion-related restrictions have failed. [FN161] Nevertheless, the privacy approach is no longer superior to the equal protection approach. Although the Supreme Court denies that it has modified the Roe framework, it has watered down the privacy standard *357 by suggesting that the state need assert only a "legitimate" interest to sustain an abortion-related restriction. [FN162] This standard is less rigorous than the "compelling" state interest standard used under Roe as well as the "important" state interest standard required under intermediate scrutiny for sex-based equal protection cases. Given the controversial nature of privacy doctrine, the development of equal protection doctrine might be politically and legally advantageous.
C. A Proposed Equal Protection Framework
There are two major doctrinal difficulties in trying to apply current equal protection doctrine to reproductive health issues: (1) the Geduldig v. Aiello [FN163] holding that pregnancy is not a sex-based condition, and (2) the Personnel Administrator v. Feeney [FN164] holding that purposeful discrimination must be established by proving that a legislature acted "because of" its desire to harm women rather than "in spite of" this desire. Although these doctrinal difficulties are enormous, they can be overcome without revolutionizing equal protection doctrine.
Proof of gender-based discrimination can take two forms. A plaintiff can establish that a defendant has instituted a policy that facially creates a gender-based distinction. In such a case, the Court presumes that the action was intentional and therefore concludes that the plaintiff has established a prima facie case of gender-based discrimination. [FN165] The case then goes to the justificatory stage in which the Court assesses the importance of the state's objective and the relationship between the means chosen and that objective. Alternatively, a plaintiff can establish that a defendant has instituted a gender-neutral policy that creates a disparate impact based on sex. In such a case, she can only establish a prima facie case of discrimination if she also demonstrates that the defendant intentionally discriminated on the basis of sex. [FN166] Thus, when a female plaintiff desires to challenge a state's reproductive health policies, she has the option of (1) establishing that the policy is explicitly sex-based and therefore is a presumptive example of intentional sex-based discrimination, or (2) that the policy is genderneutral but creates a disparate impact on the basis of sex that can be categorized as "intentional."
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The stumbling block to the first strategy is Geduldig. In Geduldig, the Court found that pregnancy is not a sex-based condition and therefore did not apply heightened scrutiny to a case involving a pregnancy-based exclusion from disability insurance. [FN167] Because, in the Court's opinion, the case did not present an example of sex discrimination (or any other suspect class of discrimination), it considered minimal rational basis scrutiny to be appropriate. [FN168] Under this lenient standard, the Court held that the state's economic arguments for excluding pregnancy from its disability insurance were a sufficient justification. [FN169] The stumbling block for the second strategy is Feeney. In Feeney, the Court clarified that the intent standard could only be met with evidence that the legislature enacted its policy because it desired to harm women rather than in spite of such a desire. [FN170] Thus, the fact that the Massachusetts Legislature precluded ninety-eight percent of women from obtaining civil service jobs through its veteran's preference statute was not sufficient evidence to warrant heightened scrutiny because that action was not instituted for the purpose of harming women; the legislature did not seriously contemplate the impact on women when it passed and maintained its veteran's preference. [FN171] Feminist critiques of the Court's decisions concerning reproductive health have largely focused on Geduldig rather than Feeney. They have criticized Geduldig by focusing on the absurdity of the Court's conclusion that pregnancy is not a sexbased condition. [FN172] They have argued that it is ridiculous to suggest that a legislature is unaware that pregnancy-related restrictions adversely affect women, and not men, because everyone knows that only women can become pregnant. heightened scrutiny to pregnancy-related distinctions. I understand the Court to be saying that pregnancy-related restrictions are not first-order sex-based equal protection problems because they are based on a real physical difference between men and women. Consistent with that view, the Court has been reluctant to use heightened scrutiny in cases relating to women's "rapability" or ability to become pregnant during teenage sex.
[FN173] In the *359 Court's view, these kinds of distinctions are less problematic than nonbiological restrictions on women and therefore deserve lower scrutiny. The Court's persistent use of a low level of scrutiny in biologically-based equal protection claims is consistent with its movement toward a low level of scrutiny in pregnancy-related privacy cases. The Court simply does not see those biologically-based restrictions as, in Justice O'Connor's words, "unduly burden ing " women's lives. [FN174] I propose two strategies to overcome this trend. First, feminists should attack the Feeney test for how to prove purposeful discrimination rather than the Geduldig holding itself. If we can meet the standard set forth in Feeney (or a modified version of it), we would not have to win under Geduldig. Second, feminists should present the record of the systematic disadvantage of women through increased use of the reproductive health literature. We may not ultimately persuade the Court that all pregnancy-related restrictions disadvantage women's lives in a dramatic way; however, by focusing on the literature concerning female adolescents, we may be able to make the Court see that many of these restrictions dramatically disadvantage female adolescents. Under privacy doctrine, female adolescents have received a lower level of scrutiny than adult women because of the courts' deference to parents under privacy doctrine. [FN175] I believe that an equal protection approach can demonstrate that pregnant female adolescents are, in fact, the group most in need of heightened scrutiny because the sphere of family-related privacy, coupled with legislative insensitivity, has caused them to be a highly disadvantaged and politically powerless group.
Turning to the first strategy, the facts in Feeney exemplify the unsatisfactory nature of the "but for" causation requirement. Feeney involved the constitutionality of a lifetime veteran's preference statute. Because the statute was written in terms of "veterans" and "nonveterans," the Court considered it to be gender neutral. Nevertheless, the facially neutral statute produced a disparate gender-based impact. Thus, the Court inquired as to whether the impact was "intentional." The veteran's preference was enacted before women were eligible for most civil service *360 jobs. [FN176] The Massachusetts legislature did not enact the veteran's preference statute to harm women because its original enactment had little to do with women. Thus, showing a discriminatory intent was impossible. The original enactment gave one group of men preference over another group of men, because job classifications were generally sex-segregated. The preference, however, was maintained in the early 1970s, after civil service jobs were no longer officially sex-segregated. Since ninety-eight percent of veterans were men, the preference served to exclude women from nearly all jobs open to the preference on a lifetime basis, even after the sex-segregation rules were lifted. [FN177] The fact that the legislature never consciously considered how the classification would affect women, once women became eligible to compete against men for most civil service employment, should not be an acceptable defense. We should insist that legislatures wrestle with a statute's impact on women. Thus, the appropriate doctrinal question should be whether a legislature would have been willing to impose these kinds of burdens on women if it fully considered their well-being. Would it be willing to exclude all men from civil service jobs to benefit a subcategory of women? [FN178] By formulating a narrow intent test, the Court failed to ask the questions that are likely to go to the core of women's equal protection problems. Legislatures are more likely to act on the basis of patronizing stereotypes about white, middle-class, adult women's [FN179] best interests than on the basis of an intention to discriminate against women. Alternatively, legislatures are likely to ignore all women's interests altogether and thereby act to preserve the status quo of unequal opportunity between *361 men and women. [FN180] An unthinking attitude can be as harmful to women as direct animus, because it serves to keep women's interests in society invisible. The "but for" causation requirement of Feeney gives a legislature the in- centive to say nothing about women's interests when enacting legislation, making it all but impossible to prove discriminatory intent. Such silence, however, should not be the goal of the equal protection clause. A full and considered legislative debate should be the goal of the equal protection clause. The intent test encourages legislatures to be unthinking with reference to women's liberty interests.
Thus, I suggests that the Court continue to insist that discriminatory intent be established when a state develops a facially neutral statute that disproportionately impacts women. However, the definition of "intent" does not have to be the narrow definition utilized in Feeney. A legislature, for example, could be considered to have an unconstitutional state of mind (or "intent") when it entirely ignores a statute's impact on women, and imposes burdens on women that it would not be willing to impose on men. If equal protection doctrine is truly designed to "protect" women and men equally then the Court should not tolerate conscious blindness to women's needs, interests, and well-being. Clearly, the definition of intent that I suggest is not the one currently used by the Court; however, careful consideration of how it is that legislatures are most likely to discriminate against women makes such a test appropriate. Permitting legislatures to burden women through legislative oversight should not be tolerated, yet that kind of oversight is exactly what Feeney encourages.
Returning to the thesis of this Essay--the example of female adolescents--I believe that it should be sufficient to present the following two-step analysis in order to show a gender-based violation of equal protection. First, using the empirical evidence that I have described above, we would show that our current reproductive health policies have a disparate *362 impact against female adolescents. Because all of the individuals in that category are female, we would argue that we had shown that a facially neutral policy produced a gender-based disparate impact. Second, using my modified Feeney test, we would argue that a legislature that respected the well-being of female adolescents would not have passed the legislation in question. Because female adolescents are often poor and do not necessarily have the right to vote, they are especially deserving of the Court's protection. [FN181] It is difficult to imagine that legislatures would deliberately want to harm female adolescents; however, if their blindness to the effects of their policies on this group is causing enormous disadvantages for this group, then the equal protection clause mandates that the Court intercede. [FN182] Having described the best equal protection argument that I can make on behalf of female adolescents, I also would like to note one theoretical difficulty with this approach. The empirical literature that I have presented shows that our reproductive health policies impact female adolescents differently depending upon their class and race. Our adoption policies, for example, may disfavor African-American and Hispanic women while favoring some poor Caucasian women and disfavoring other poor Caucasian women. Our prenatal policies may disfavor all poor female adolescents, but they especially disfavor poor, African-American women. Equal protection doctrine, however, forces us to generalize to *363 categories that are recognized as suspect classes such as gender or race and forces us to ignore categories that are not recognized as suspect such as class. Thus, I could have easily described the impact of our reproductive health policies in class terms as in gender terms, but our equal protection doctrine requires me to choose the latter rather than the former. More importantly, however, equal protection doctrine forces us to generalize into broad categories such as gender rather than specify the range of difference within each category.
Nevertheless, I do not believe that the essentialism critique forces us to dispense with all group-based legal arguments. The fact that the impact of our reproductive health policies differs on the basis of race and class does not take away from the fact that every individual who is directly impacted by these policies is also female. The essentialism critique does not make feminism meaningless by eliminating our ability to talk about gender. It simply makes feminism more complicated by insisting that we understand the diversity of experiences within the category of female. Thus, in this Essay, I have tried to focus on adolescent females--a group that is generally ignored in our discussions of reproductive health policies. Rather than have white, middle-class, adult women be the paradigm when reproductive health policies are discussed, I have tried to bring poor female adolescents to the forefront and to propose an equal protection doctrine that is sensitive to their experiences. That goal, I believe, is central to the anti-essentialism project even if it must retain some elements of essentialism to satisfy the courts.
IV. CONCLUSION In this Essay, I have argued that pregnant adolescents deserve the highest level of judicial protection when the federal government or states create reproductive health policies that favor childbirth over sex education, contraception, abortion, or adoption. Because of the extensive record of society coercing pregnant adolescents to undergo childbirth, despite the dramatic negative consequences of such childbirth on the lives of the pregnant adolescents as well as her future offspring, this group is deserving of treatment as a "suspect class." Moreover, their political powerlessness, as evidenced by their legal inability to vote and their low voting turnout when they can vote, contributes to their entitlement to suspect class treatment.
A legislature's ignorance of the impact of its policies should be no defense to an equal protection challenge; rather, we should insist that legislatures protect the most disadvantaged groups in society by being aware of the impact of their policies on them.
If legislatures would open their eyes to the impact of their reproductive health policies on female *364 adolescents, they would see that nearly ten percent of female adolescents face unintended pregnancies and that three-fourths of those women do not have access to contraceptives. Overall, one million female adolescents become pregnant each year; although more than three-fourths of those pregnancies were unintended, nearly half of those pregnancies result in the birth of a child. Thus, approximately one million female adolescents need to be reached through effective reproductive health policies so that their pregnancies can be intended and wanted.
The courts should monitor Congress and the states closely to ensure that the legislatures reverse their despicable record on reproductive health issues. The legislatures need to be made aware of the kinds of statistics I have cited in this Essay and urged to take positive, responsible steps rather than blindly encouraging childbirth among the group that can ill afford unintended and unwanted pregnancies. It should no longer be possible for legislatures to say blithely that they favor childbirth over contraception, sex education, and abortion, or to ignore entirely the impact of their policies on pregnant adolescents to favor restrictive reproductive health practices. They must be made to account for the ways that their irresponsible attitudes dramatically harm pregnant, female adolescents and their offspring.
[FNa] Professor of Law, Tulane University School of Law. I would like to thank my research assistant at Tulane University, Joyce Cain, for her extremely diligent research and assistance. I would also like to thank Professor Rebecca Cook at the University of Toronto, and the Alan Guttmacher Institute for their helpful bibliographic suggestions. Finally, I would like to thank Nitya Duclos, Visiting Assistant Professor, University of British Columbia, Faculty of Law, for providing me with very useful constructive criticisms on an earlier draft and for helping me better understand the anti-essentialism critique. I thank Tulane Law School for the C.J. Morrow Research professorship under which I was able to write this Essay.
Despite the rules of A Uniform System of Citation, I have retained the first name of the authors that I cite in this Essay because those names often gender-identify the authors, and I believe that the author's gender is relevant to her perspective. In addition, where the author retains her birth name as a middle name, I also try to include her birth name. I follow this practice out of respect for women's desire to increase control over their own naming, although I recognize the fact that a woman's birth name often becomes her middle name, upon marriage, is itself a reflection of women's lack of control over their naming. I also have provided the first names of authors of both books and articles, not wanting to prioritize books over articles (as is conventional under A Uniform System of Citation).
[FN1]. I do not object to us making a privacy argument in the alternative, as long as it is also accompanied by an equal protection argument, because I do recognize that certain aspects of the abortion decision are compatible with a privacy perspect- ive. For example, arguments concerning the right of women to have access to the contraceptive RU 486 could be grounded in an individually-based liberty/privacy argument as well as an equal protection argument. A liberty/privacy argument would emphasize the right of each individual to make informed decisions about appropriate medical treatment. An equal protection framework would emphasize that women are not simply being treated as individuals, whose liberty interests are being disregarded by being denied access to RU 486, but women also are being denied protection of their liberty interest in a group-based way. Women as a class are denied access to RU 486 (and other contraceptive technology that is available in Europe) as part of their systematic disrespectful treatment by society in relation to their reproductive capacity. Thus, the argument can be expressed in privacy or in equal protection terms, but I believe that the equal protection argument more fully captures the significance of the denial of access to contraceptive technology. [FN4]. See, e.g., Craig v. Boren, 429 U. S. 190, 197 (1976) (asking whether the classification serves "important governmental objectives and [is] substantially related to achievement of those objectives"). sounds derogatory. The phrase "adolescent pregnancy" seems to have the fewest negative connotations of the various phrases that I have heard to describe this phenomenon; it is the phrase most commonly used in the reproductive health literature.
[FN11]. "Because contraceptives and their uses are not perfect, the 38 million sexually active women and their partners using contraceptives account for 1.5 million unintended pregnancies, 43% of all unintended pregnancies in the United States." RACHEL BENSON GOLD, ABORTION AND WOMEN'S HEALTH: A TURNING POINT FOR AMERICA? 12 (1990).
[FN12]. For an especially insensitive account of the impact of reproductive decisions on women's lives, see Robert Araujo, Fetal Jurisprudence--A Debate in the Abstract, 33 CATHOLIC LAW. 203 (1990) . When I saw the title of this article, I thought it was a spoof because I couldn't imagine anyone deliberately creating an entirely abstract argument which considers fetuses but not pregnant women. However, as far as I can tell, the author is quite serious in trying to hide himself behind a veil of ignorance.
[FN13]. 110 S. Ct. 2926 Ct. (1990 .
[FN14]. See id. at 2941-44 (identifying issues considered by the court in the case).
[FN15]. See, e.g., ABORTION & CATHOLICISM: THE AMERICAN DEBATE (Patricia Beattie Jung & Thomas Shannon eds. 1988) (containing both pro-choice and anti-abortion articles, none of which refers to the empirical, reproductive health literature); Robert Araujo, supra note 12 (attempting to resolve the abortion issue by considering the rights of fetuses entirely in the abstract, without considering the empirical literature about women's well-being).
[FN16]. Justice Marshall referred to this empirical literature with approval in Hodgson, 110 S.Ct. at 2952-57 (Marshall, J., concurring in part, dissenting in part). However, I believe that even Justice Marshall's discussion was insufficient because he ignored the socioeconomic conditions that cause adolescents to face unintended pregnancies.
[FN17]. The group most responsible for articulating a reproductive health perspective is the Alan Guttmacher Institute with its publication Family Planning Perspectives. Although family planning issues are only a subset of reproductive health issues, Family Planning Perspectives publishes extensive material on all reproductive health issues. Fortunately, the ideas and information this organization provides received attention by Justices Marshall, Brennan, and Blackmun in Hodgson. See id. at 2951-60.
[FN18]. That assumption is pervasive in Petchesky's discussion of adolescent reproductive issues. See ROSALIND PETCHESKY, supra note 9.
[FN19]. See infra Part II and text accompanying notes 32-33.
[FN20]. This assumption is pervasive in the anti-abortion movement, which is also anti-sex (outside the context of marriage and procreation). James Trussell, a reproductive health practitioner, does an excellent job distinguishing between the issues of sexual activity and pregnancy. See James Trussell, Teenage Pregnancy in the United States, 20 FAM. PLAN. PERSP. 262 (1988) (low contraceptive use is a contributing factor to teenage pregnancy rates).
[FN21]. One reader of a draft of this Essay inquired as to why I listed lesbians, since they would not appear to need information on either birth control or abortion. In fact, many lesbians do choose to utilize artificial insemination in order to bear children, and therefore need both family planning information as well as assistance from the health care community. In addition, a lesbian, like any other woman who gets pregnant, may find that she needs to consider the option of abortion during the 
